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WATCH THE VIDEO ON FACEBOOK 

OR YOUTUBE!

Live streaming on Facebook during the seminar: 

https://www.facebook.com/PBWSLaw/

The seminar video will be posted on the PBWS Facebook wall 

and YouTube by Wednesday, April 18th.

Email kknapp@pbwslaw.com for a link to the YouTube video 

and PDF of the seminar handouts.
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TYPES OF ACCOUNTS FOR PEOPLE 

WITH DISABILITIES

 Revocable or irrevocable trusts created by beneficiary

 Discretionary support trusts created by third party

 Testamentary trusts

 Conservatorship

 Custodial account

 UTMA account

 Special Needs Trusts

 ABLE accounts

www.pbwslaw.com
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KNOW THE BENEFITS OF THE 

PERSON WITH DISABILITIES
 SSDI (Social Security Disability Income)

 SSI (Supplemental Security Income)

 Veterans’ Benefits

 Medicare

 Medicaid, includes ACA eligibility

 Food Stamps

 Housing Subsidy

 Health Insurance

www.pbwslaw.com

KNOW THE RULES

 Federal Statutes

 CMS Regulations

 IRS Regulations

 SSA POMS

 Case Law

 New Mexico Regulations
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SSI SSA SSDI 
Supplemental Security 
Income 

Social Security 
Retirement Benefit 

Social Security Disability 
Income 

Disability Retirement Disability 

Cash + Medicaid Cash Cash + Medicare  (After 
2 years) 

No work history Work history Work history 

Income Cap - 
$750/month in 2018 

Income Cap - 
$17,040/yr in 2018, if 
under age 66 

Earned Income Cap - 
$1,180/month in 2018 

Counts earned & 
unearned income 

Counts earned income Counts earned income 

Resource cap   
$2000.00 

No resource cap No resource cap 

Minimum cash benefit Insurance Insurance 

Food and shelter Unrestricted Unrestricted 

State supplements 
(Not NM) 

Uniform in all states Uniform in all states 

US citizens only All workers All workers 

May also have SSDI May not have SSI or 
SSDI 

May also have SSI 

No dependent coverage Covers dependents Covers dependents 

May have ABLE acct up 
to $15,000 per year 

 May have ABLE acct up 
to $15,00 per year 

www.pbwslaw.com
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GOVERNMENT HEALTH BENEFITS
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TYPES OF SPECIAL NEEDS TRUSTS 

(SNT)

 Self-Settled SNT

 Self-Settled Pooled SNT

 Third-Party Settled SNT

 Third Party Pooled SNT

 Testamentary SNT

www.pbwslaw.com

REQUIREMENTS OF SNTs

 Written;

 Distributions discretionary by the trustee;

 Beneficiary not entitled to receive income or principal;

 Trustee prohibited from making any distributions that would jeopardize 

beneficiary’s eligibility for benefits;

 Disabled individual must be the sole beneficiary of the trust during 

his/her lifetime; and

 Irrevocable

www.pbwslaw.com
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THIRD PARTY-SETTLED SNTs

 Either an inter vivos trust or a testamentary trust;

 Irrevocable;

 Should be approved by SS and/or Medicaid;

 Can direct corpus at death of beneficiary to any remainder 

beneficiaries;

 Not described in federal statute

www.pbwslaw.com

SELF-SETTLED SNT

42 U.S.C § 1396p(d)(4)(A)

To not be counted as a resource, the trust must:

 Be established by the beneficiary, a parent, grandparent, court, or 

guardian;

 Be for the benefit of a disabled beneficiary, as defined in 42 U.S.C. 

§ 1382c(a)(3);

 Have a beneficiary who is younger than 65 years old; and

 Provide that at the death of the beneficiary, the state must receive all 

amounts remaining in the trust up to the amount equal to medical 

assistance provided to the beneficiary by the state.  

www.pbwslaw.com

SELF-SETTLED POOLED SNTs

42 U.S.C. § 1396p(d)(4)(C)
 Beneficiary transfers his/her own funds to a non-profit 501(c)(3) 

organization as Trustee;

 Trustee manages the funds as part of a pooled trust for disabled 

persons;

 Must be irrevocable;

 Trust can be created by the beneficiary, by a parent, grandparent, court 

or guardian;

 Beneficiary may be over 65 depending on the state;

 At the death of beneficiary, the non-profit organization may retain a 

portion of the trust fund

www.pbwslaw.com
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ACA PROVIDES HEALTH INSURANCE 

COVERAGE FOR PEOPLE WITH 

DISABILITIES

 No exclusion for pre-existing conditions

 No lifetime caps of coverage

 No annual caps of coverage

 Cannot rescind coverage

 Monitoring increases in premiums by health insurance 

companies

 Closes the “doughnut hole” in Medicare

www.pbwslaw.com

ACA ESSENTIAL HEALTH BENEFITS

 Hospitalization

 Prescription drug coverage

 Rehabilitation

 Mental Health Services

 Substance Abuse Treatment

 Preventative and Wellness Health Coverage

 Chronic Disease Management

 Pediatric Coverage (including dental and vision

 Maternity Coverage

www.pbwslaw.com

EXPANSION OF MEDICAID 

COVERAGE

 Based on Modified Adjusted Gross Income (MAGI) of 

household

 138% of Federal Poverty Level

 No resource criteria

 No other health insurance coverage

 Persons age 19 up to 65

 No disability requirement; similar to New Mexikids

www.pbwslaw.com
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LICENSING REQUIRED OF POOLED TRUST 

ADMINISTRATORS IN NEW MEXICO

 Fraud committed by Ayudando Guardians Inc. and Desert 

States discovered in 2017

 Financial Institutions Division of New Mexico

 Amended statute in 2018 attempts to include non-profit 

trustees of pooled trusts

 Two pooled trusts required to be licensed, ARCA and The 

Arc of New Mexico

www.pbwslaw.com

CHANGES TO GUARDIANSHIP 

STATUTE

 Attempts to include more interested parties in the 

proceedings

 Attempts to contain isolation of protected person

 Provide greater protection for property of protected person

 Impact on persons with disabilities

www.pbwslaw.com

ABLE: ACHIEVING A BETTER LIFE 

EXPERIENCE ACT OF 2014

 Amendment of Section 529 of Internal Revenue Code

 Income tax deferred account

 Anyone including beneficiary can contribute funds

 Qualified disabled beneficiary requirement

 Beneficiary can control account

 Qualified disability distributions allowed including housing

www.pbwslaw.com
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LIMITATIONS OF ABLE ACCOUNTS

 One account per beneficiary

 Total contributions from everyone limited to $15,000 per 

year

 Disability must have been evident prior to age 26

 Maximum account balance $100,000 for SSI eligibility

 At death of beneficiary, balance goes to Medicaid

www.pbwslaw.com

NEW BENEFITS FOR ABLE 

ACCOUNTS

2017 Tax Act added:

 Earned income of beneficiary can be added to ABLE over $15,000 

limit up to federal poverty amount ($12,140 in 2018) and grow 

income tax deferred like an IRA

Beneficiary may not have another IRA

Amount of wages still subject to limitations depending on Social 

Security benefit being received

 529 plan can be rolled over into ABLE account

www.pbwslaw.com

ABLE

 States must pass enabling legislation

 New Mexico Legislature passed the bill in 2016; Governor 

signed March 3, 2016

 Many other states have implemented ABLE accounts

 New Mexico created portal in January 2018

www.pbwslaw.com
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https://ablenewmexico.com/
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Click on the (i) to review Growth Options for Investment
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THANK YOU, TIM EICHENBERG AND 

HEATHER BENAVIDEZ!!!

Thank you for your hard work and 

making it possible for New Mexico to 

provide ABLE Accounts!

www.pbwslaw.com

CASE STUDY #1

“Bill” is on SSI, 33 years old, on the autism spectrum, 

not working right now. His uncle has been providing 

him with $1,000 per month to help with his housing. 

Bill’s SSI check has been reduced by 1/3 as a result.

Can having an ABLE account help Bill?

www.pbwslaw.com

CASE STUDY #2

“Sheila” was injured in a car accident when she was 

21. While no longer able to walk, she is competent, 

receives SSDI, and works for her father. She also 

receives Medicaid and has a self-settled Special 

Needs Trust.

How would an ABLE account benefit Sheila?

www.pbwslaw.com
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